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conceded that the NLRA is silent as to whether Congress intended for the act to include
Indians or Indian enterprises. Jd. at 887. It nonetheless proceeded to find that the term
“person,” as used in the Act, reasonably encompassed Indian tribes. While the court found
support for its ruling in San Manuel Indian Bingo & Casino, 475 F.3d 1306 (D.C.Cir. 2007),
such a conclusion is directly contrary to clearly established Tenth Circuit law.

In San Manuel, the D.C. Circuit noted that pursuant to longstanding principles,
ambiguities in a federal statute must be resolved in favor of Indians. /d. at 440, citing County
of Yakima v. Confederated Tribes & Bands of the Yakima Indian Nation, 112 S.Ct. 683
(1992); Montana v. Blackfeet Tribe of Indians, 105 8.Ct. 2399 (1985); Bryan v. ltasca
County, 96 8.Ct. 2102 (1976); McClanahan v. Ariz. State Tax Comm'n, 176, 93 S.Ct. 1257
(1973); Squire v. Capoeman, 76 S.Ct. 611 (1956); City of Roseville v. Norton, 348 F.3d

1020, 1032 (D.C.Cir.2003). The court also noted the well-established principle that a clear
expression of congressional intent is necessary before a court may construe a federal statute
so as to impair tribal sovereignty. San Manuel, 475 F.3d at 440-41, citing White Mountain
Apache Tribe v. Bracker, 100 S.Ct. 2578 (1980); Santa Clara Pueblo v. Martinez, 98 S.Ct.
1670 (1978). The court found, however, that those considerable precedents were in conflict
with Federal Power Commission v. Tucsarora Indian Nation, 80 S.Ct. 543 (1960). In
Tuscarora, the Supreme Court stated that “a general statute in terms applying to all persons
includes Indians and their property interests.” /Id. at 553. While the Seventh Circuit

conceded that the Tuscarora pronouncement was of questionable significance and appeared
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to be dicta, it nonetheless employed that statement as a foundation for constructing a detailed
balancing of the interests of the tribes against other public interests.

The Tenth Circuit firmly disavowed the reasoning employed in San Manuel. It
examined Tuscarora, noting that it dealt solely with issues of land ownership, not with
questions pertaining to the tribe's sovereign authority to govern the land. The Tenth Circuit
concluded that proprietary interests and sovereign interests are separate; Tuscarora governed
only those situations where the tribe was exercising mere proprietary or property rights.
Pueblo of San Juan, 276 F.3d at 1198-99. In situations where the tribe acts in its capacity as
asovereign, a well-established canon of Indian law dictates that “statutes are to be construed
liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit.” /d.
at 1191-92, quoting Montana v. Blackfeet Tribe, 105 S.Ct. 2399, 2403 (1985). “Doubtful
expressions of legislative intent must be resolved in favor of the Indians.” /d., quoting South
Carolina v. Catawba Indian Tribe, 106 S.Ct. 2039 at 2044 (1986). The canon applies even
to statutes that do not mention Indians at all, and requires that Congress make plain its intent
to abrogate tribal rights before such an abrogation will be found. Jd. at 1191-92

Based upon the foregoing, the Court finds it has jurisdiction to temporarily enjoin the
NLRB from proceeding with its hearing on the complaint against the Nation. The Court
therefore considers whether the nation has established that it is entitled to preliminary

injunctive relief.
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In order to secure preliminary injunctive relief, a party must show “(1) that it has a
substantial likelihood of prevailing on the merits; (2) that it will suffer irreparable harm
unless the [restraining order] is issued; (3) that the threatened injury outweighs the harm the
[restraining order] might cause the opposing party; and (4) that the [restraining order] if
issued will not adversely affect the public interest.” Prairie Band of Potowatomi Indians v.
Pierce, 253 F.3d 1234 at 1246 (10" Cir. 2001); see also Wyandotte Nation v. Sebelius, 443
F.3d 1247, 1254-55 (10" Cir. 2006). In light of Tenth Circuit authority, the Court finds that
the Nation is substantially likely to prevail on the merits of its claim for a declaratory
judgment that it is not subject to the provisions of the NLRA. The Tenth Circuit has already
held that the NLRA did not preempt a tribal government from enacting its own right-to-work
ordinance. See Pueblo of San Juan, 276 F.3d 1186. Furthermore, the court has announced
that "in this circuit, respect for Indian sovereignty means that federal regulatory schemes do
not apply to tribal governments exercising their sovereign authority absent express

congressional authorization.” Dobbs at 1283. Adopting the Tenth Circuit’s great deference

for tribal sovereignty, courts within this circuit have consistently held that silence is not
sufficient to establish congressional intent to strip Indian tribes of their retained inherent

authority to govern their own territory. See e.g., Kerr-McGee Corp. v. Farley, aff'd 115 F.3d

1498 (10th Cir.1997), cert. denied, 118 S.Ct. 880 (1998)
The Court further finds that the Nation will suffer irreparable harm should it be made

to submit to the authority of the NLRB absent any indication that Congress intended such a
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result. Applying certain federal regulatory schemes to Indian tribes impinges upon their
sovereignty by preventing tribal governments from freely exercising their powers, including
the sovereign authority to regulate economic activity within their own territory. Dobbs at
1284; Pueblo of San Juan, 276 F.3d at 1192-93. The Tenth Circuit has held, therefore, that
the improper exercise of jurisdiction over a tribe to constitute an irreparable injury to the
tribe’s inherent sovereign authority. See Wyandotte Nation v. Sebelius, 443 F.3d 1247, 1255
(10" Cir. 2006); Prairie Band of Potowatomi Indians v. Pierce, 253 F.3d 1250 (10" Cir.
2001). While those cases involved improper exercise of state authority, the Court finds that
the unlawful exercise of federal agency authority over a tribe is similarly injurious, and the
injury is not readily remedied.

The threatened injury to the Nation’s sovereignty outweighs any possible injury to the
NLRB. The NLRB has full recourse to appellate review of any preliminary injunctive relief
entered by this Court. If on appeal the NLRB is found to have power to enforce the NLRA
against the Nation, it will be free to continue its proceedings. In addition, it appears that the
NLRB has itself sought out the jurisdiction of the federal district courts in matters affecting
labor relations. See Pueblo of San Juan, 276 F.3d 1275 (NLRB brought suit in district court
to enjoin tribe from enforcing its right-to-work provision).

Finally, the granting of injunctive relief to the Nation will not adversely affect the

public interest. In fact, the Tenth Circuit has concluded that the support of tribal self-

governance is a matter of public interest. Prairie Band of Potowatomi Indians, 253 F.3d at
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1253. The public has a “genuine interest in helping to assure Tribal self-government, self-
sufficiency and self-determination.” Sac and Fox Nation of Missouri v. LaFaver, 905
F.Supp. 904, 907-08 (D. Kan. 1995). The injunctive relief requested by the Nation is
appropriate and necessary.
Conclusion

The Nation has established that this Court has jurisdiction to hear its claim for
injunctive relief. In addition, the Chickasaw Nation has esiablished that it is entitled to the
injunctive relief which it seeks.

Accordingly, the Court:

1. GRANTS the Chickasaw Nation’s Motion for a preliminary injunction;

2. ENJOINS the NLRB from proceeding with hearing on its complaint against

the Chickasaw Nation; and
3 DENIES the NLRB’s motion to dismiss.

ENTERED this ’rmday of July, 2011.
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